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FOREWORD

This issue of the BULLETIN contains an article by Judge Spencer A. Gard,
of Iola, a member of the Judicial Council and chairman of the Code Revision
Advisory Committee, in the nature of a report on the progress of the code of
civil procedure revision. We feel that the article will be of particular interes
to all lawyers of the state. )

Following established practice, this issue of the BULLETIN also contains a
list of Motion Days for 1961 in the various district courts of the state as desig-
nated by the district judges.
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Progress of Code of Civil Procedure Revision

(By JupGe SPENCER A. GARD)

With its large mailing list of all the lawyers, courts, public officials, news-
papers, and libraries in the state, the Judicial Council BurLeTiN is logically
the primary instrument for reporting, from time to time, the progress of the
work now being done in the revision of the Kansas Code of Civil Proceduré.

It is contemplated that later issues of the BuLLeTIN will contain the tentative
drafts of the material proposed by the revision committee for the consideration
of the justices, judges and lawyers; and the final draft of the material after it
has been approved by the Judicial Council for submission to the Kansas legis-
lature.

At the time of this writing, the reporter-draftsman, Mr. Earl Hatcher, of
Topeka, and the advisory committee have made real progress, but the decisions
of the committee must be considered as tentative until the preliminary draft is
completed and the result can be viewed as an integrated whole. Not until
then will the material be ready for publication for the scrutiny of the bar
and courts.

The Judicial Council Advisory Committee working with Mr. Hatcher, and
appointed by the Council, is composed of this writer as chairman, former
District Judge, A. K. Stavely, of Lyndon, Emmet A. Blaes, of Wichita, Ray-
mond F. Rice, of Lawrence, George Templar, of Arkansas City, and Leonard
O. Thomas, of Kansas City.

The Kansas Judicial Council exists by the authority of Article 22 of Chapter
20 of the General Statutes of Kansas, 1949. Section 20-2203 provides that it
shall be the continuous duty of the Council to study the Judicial Department
of the state and among other things “to receive and consider suggestions from
judges, members of the bar, public officials and citizens concerning faults in the
administration of justice, and remedial rules and practices; to recommend
methods of simplifying civil and criminal procedure, expediting the transaction
of judicial business, and eliminating unnecessary delays therein, and correcting
faults in the administration of justice.” It is further charged with the duty
of submitting to the courts and judges from time to time “suggestions as to
changes in rules and methods of civil and criminal procedure as may be deemed
by the Council to be beneficial,” and in Section 20-2204, to report the results
of its work “with recommendations concerning needed changes in the organi-
zation of the Judicial Department, in rules and methods in civil and criminal
procedure and pertinent legislation.”

Influenced by the interest of the lawyers and judges of the state as expressed
through various organized bar activities and by individuals, the Judicial
Council in May, 1959, adopted a resolution which, after reciting the statutory
functions of the council and reviewing the many suggestions and recommenda-
tions which had been made to it and to the state bar association, determined
“that there is a need for a study and revision of civil procedure and rules of
evidence” and resolving “that the Judicial Council undertake to study a
revision -of civil procedure and rules of evidence for the purpose of making
recommendations to the courts and legislature with reference thereto and
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that we request the assistance and co-operation of the Kansas Bar Association
in said study.”

At the adjourned meeting of the Judicial Council in September of 1959,
the action taken in May was reaffirmed and it was resolved that the council
request from the legislature an appropriation of $15,000 in addition to the
normal operating budget of the council “to initiate and carry forward the
research program of studying and recommending revision of the Code of
Civil Procedure.” By action of the 1960 legislative budget session, the re-
quested appropriation was made available and subsequently the services of
Mr. Hatcher were employed and the advisory committee above named was
established to work with Mr. Hatcher in going forward with the project. Mr.
Hatcher’s term of employment began on May 1, 1960, but a meeting with
him was held by the advisory committee in April at which time the plans
for the work were set up.

Since the initial meeting in April, the advisory committee has met with
Mr. Hatcher in Topeka each month, except the month of August. The meetings
have been all-day meetings except for a two-day meeting held in September.
Two of the meetings have been held jointly with the Judicial Council so that
the members of the council have been fully apprised of the progress of the
work, not only through their participation in meetings, but through the pro-
viding of each member of the council with copies of all the material which
has gone out from the draftsman.

Considerable progress has been made to date. Preliminary drafting and
redrafting, after discussion, has been done on the subjects of process, pleadings,
parties, third-party practice, misjoinder and nonjoinder of parties, interpleader,
intervention, pretrial, class actions, and depositions. It is not contemplated
by the committee that any tentative drafts of material will be circulated, at
least until after the subject matter which will be contained in Article 2 is
completed.

The plan for the rearrangement of material at present is to retain the same
scope of material in the new Chapter 60 which is included in the present
Chapter 60. Article 1 would be a short prefatory article. Article 2 would
cover many sections under the heading “Rules of Civil Procedure.” The
numbering of the sections will be identified with the numbering of the Federal
Rules of Civil Procedure so that lawyers practicing in both the federal and
state courts may be able to work under one rule or the other without unnec-
essary confusion. Article 3 will include material under the heading of Rules
of Evidence. The other articles in Chapter 60 having to do with substantive
matter will be revised and retained as a part of Chapter 60 under suitable
article titles.

It should be noted that Section 20-2203 defining the duties of the Judicial
Council requires the Council to submit, from time to time “to the courts or
judges thereof” suggestions for changes in “rules and methods of civil and
criminal procedure.” This would seem to reflect a legislative policy that the
primary obligation for procedural revision lies with the courts, with the aid
of the Judicial Council, and that it is not primarily a legislative function.

While the Judicial Council has taken no formal action on the matter, it
appears to be presently in contemplation that when the revision work is
completed and approved by the Judicial Council, after it has had the indorse-
ment of the bar and the courts, it will be submitted to the legislature for
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enactment. If this course is pursued, it will be in recognition of the time-
honored tradition in Kansas and the acquiescence of the Supreme Court in
looking to the legislature, not only for substantive law, but for rules of
procedure.

Many lawyers and judges think that it would be more feasible and much
less cumbersome, and more flexible, if the adoption of the revised rules of
civil procedure (mainly the material to be contained in Articles 2 and 3)
should be submitted to the Supreme Court for adoption, in the form of court
rules.

In some states, the legislature has resolved the possible conflict of juris-
diction between the judicial and the legislative branches on this subject by
passing a resolution acknowledging the inherent power of the Supreme Court
in its supervisory jurisdiction to adopt rules of procedure for the lower courts.
Such a resolution is quite different from an enabling act. Some authorities
feel that it is presumptuous for the legislature to “enable” the Supreme Court
to exercise an inherent authority which it has without the aid of legislation.
If the 1961 session of the legislature were to pass such a resolution, the bulk
of material to be submitted to the legislature in connection with the code
revision would be considerably reduced.

If the material is to be submitted in final form for legislative enactment,
it is not contemplated that it would be ready for submission prior to the 1963
session of the legislature.

The desire of the draftsman and the advisory committee is to submit to
the Judicial Council for recommendation to the enacting powers, a modern
code of civil procedure which will be so satisfactory that it will result in a
policy of making future amendments as the need arises by the Judicial Council
with approval of the Supreme Court subject to the right of the legislature to
disapprove. Such a plan, if the legislative authority in the rule making field
is continued, would facilitate the task of future amendments without the
cumbersome necessity of affirmative enactment.

Needless to say, the draftsman and the advisory committee are finding this
to be not only a responsible job, but a very interesting and challenging job.
Space will not permit in this article mention of specific problems or specific
changes which are in contemplation. These will come along later when
tentative drafts are published and circulated.

Naturally, considerable interest exists as to the extent to which the Federal
Rules of Civil Procedure will be incorporated in the revised article on civil
procedure in the code. As was stated in the recent article in the Journal of
the Bar Association of the state of Kansas, it can only be said at this point
that where experience with the federal rules has shown that they have worked
well on the federal level and would meet the needs of the Kansas practice,
they will be drawn upon to the full extent that they may contribute to the
over-all quality of the work. In the instances—and there may be many—
where the federal rules are incorporated in substance, they will have to be
reconciled with the needs of Kansas practice.

During the many years the Judicial Council has been in existence, it has
contributed much to the cause of efficient judicial administration. Most of the
work it has done in recent years has been in the consideration of isolated sug-
gestions for improvement in specific areas where some special problem has
been presented. In addition to this and its work in gathering and publishing
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statistics reflecting the volume, and the quality, and the subject of matters
receiving attention in the Judicial tribunals of the state, the Judicial Council
was responsible for the drafting, promulgation and adoption of the Kansas
Probate Code in 1939. The present project of revising the Kansas Code of
Civil Procedure is of equal, if not greater, importance than the Probate Code
project, and the challenge is being met with the same thoroughness as that
which marked the work on the Probate Code. The Council, of course, hopes
that in this undertaking, it will have the constructive co-operation and assist-
ance of the bar and the judges, to the end that the finished product may be of
the very highest quality.
SPENCER A. GARD,
Member of Judicial Council and Chairman
of Code Revision Advisory Committee.
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Please Help Us Keep Our Mailing List Up to Date

The Juprciar. CouNci. BULLETIN is published at least twice annually and
mailed without charge to lawyers, courts, public officials, newspapers and
libraries, who are or may be interested in our work. We are glad to add to
our mailing list the name of any person who is interested in receiving the
BuLLETIN regularly. We will also send current numbers to persons making
requests for them, and will furnish back numbers so far as available.

In order to save unnecessary printing expenses, we are constantly revising
our mailing list, and are attempting to eliminate the names of persons who have
died or moved out of the state or who have changed their addresses and are
receiving the BULLETIN at the new address.

Please advise promptly if you have changed your address, giving the old
address as well as the new. If you do not receive any current BuLLETIN and
wish to remain on the mailing list, please notify us to that effect. If you are
receiving a BuLLETIN addressed to some person who has died or moved away,
please let us know and we will remove the name from the list.

Address all inquiries to Tae Jupiciar. CounciL, STaTE Housk, TopekA, KaN.

O

28-6066



MEMBERS OF THE JUDICIAL COUNCIL

RoserT T. Pric, Chairman. (1954-).................. Topeka
Justice of the Supreme Court.
WaLTER G. THIELE, Secretary. (1957-)................ Topeka
James E. TayLor. (1941-)...... .. ... ... ... ......... Sharon Springs
RoBeERT H. CoBEAN. (1947-)........ ... ............. Wellington
SPENCER A. Garp. (1959-)...... .. ... ... ... ... ...... Tola
Judge Thirty-seventh Judicial District.
J. WiLLarp Haynes, (1951-)...... ... ... ... .......... Kansas City
Wmriam L. Mrrcuern, (1959-).. ... ... ... ... Hutchinson
Chairman House Judiciary Committee.
JosepH J. Dawgs. (1953-) .. ... ... . ... ..., Leavenworth
Judge First Judicial District.
Wirrorp RiecLE. (1953-) .. ... ... . ...l Emporia

Chairman Senate Judiciary Committee.

FORMER MEMBERS OF THE JUDICIAL COUNCIL

W. W. Harvey, Chairman. (1927-1941)............... Ashland
Justice of the Supreme Court.
WALTER G. THIELE, Chairman. (1941-1953)............ Lawrence
TJustice of the Supreme Court.
J. C. RUPPENTHAL, Secretary. (1927-1941)............. Russell
Ranpar C. Harvey, Secretary. (1941-1953)............ Topeka
WiLLiaM M. M1Lws, JR., Secretary. (1953-1957)......... Topeka
Epwarp L. FiscHeEr. (1927-1943).................... Kansas City
RoBerT C. FourstoN. (1927-1943)................... Wichita
CuarLEs L. Hunt, (1927-1941)....... .. ... ..cooun.. Concordia
CHESTER STEVENS. (1927-1941)...................... Independence
Jorn W. Davis. (1927-1933)......... ... .. v iiiuenn. Greensburg
C. W. Burca., (1927-1931).. ... ... ... ... ... Salina
ArTtHUR C. Scates. (1927-1929)...................... Dodge City
WALTER PrEasanT. (1929-1931)..................... Ottawa
Roscoe H. Wmmson, (1931-1933)..................... Jetmore
GEORGE AusTIN BrowN. (1931-1933).................. Wichita
Ray H. Brears. (1933-1938)......... ... ... ..cooiun. St. John
Har E. Harvan, (1933-1935). ... ... oo .. Manhattan
ScuuyLER C. Bross. (1933-1935).................... Winfield
E. H. Rees. (1935-1937).. . .. . . it Emporia
O. P. May. (1935-1937) ... .. . . . . . . Atchison
Krxke W. DarLe. (1937-1941) .. ... ... .. ciiinenn... Arkansas City
Harry W. Frsaer. (1937-1939) ... ... ... ... ... Fort Scott
GeORGE TEMPLAR. (1939-1941, 1943-1947, 1953)........ Arkansas City
Epcar C. BENNETT. (1938-1951)...... ... ... ........ Marysville
SaMmueL E. BartLETT. (1941-1951).. ... ... ... ... ..... Wichita
PaurL R. Wounsca., (1941-1943) .. ... ....... ... ........ Kingman
WarLTer F. Jonms. (1941-1945)............ ... .. ..... Hutchinson
GROVER PieErPONT. (1943-1944)...................... Wichita
I. M. Prarr. (1943-1945) .. ... ... ... . .. . ... Junction City
C. A. SPENCER. (1944-1951) ... ... ... .. i, Oakley
CHARLES VANCE. (1945-1947). ... .. ... . .. .. .. .. ...... Liberal
RicHARD L. BECkER. (1949-1951)........ ... ... .. ..... Coffeyville
W. D. Vance. (1951-1952) .. ... .. . . .. . oo Belleville
JorN A. ETLiNg. (1945-1953).. ... ... ... .. Kinsley
DaLeE M. Bryant. (1947-1949, 1951-1953)............. Wichita
FrankvLIN B. HETTINGER., (1952-1953) .. ... ... ........ Hutchinson
Jorn H. Murray. (1953-1957)........ ... . .. ......... Leavenworth
A. K. StaveLy. (1951-1959)......... ... ... ... . ...... Lyndon

Max L. Dice. (1957-1959) ... ... ... .. .. .. .. ... ...... Johnson
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